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C. THE VERDICT RENDERED IN THIS MATTER 
IS AGAINST THE CLEAR WEIGHT OF 
EVIDENCE IN THAT THE IDENTIFICATION 
OF THE DEFENDANT IS VAGUE AND BASED 
UPON CONSISTENT TESTIMONY 
ARGUMENT 
POINT I 
THE TRIAL COURT WAS REQUIRED TO CONDUCT A COLLOQUY WITH THE 
DEFENDANT EVEN THOUGH DEFENDANT'S CONVICTION MAY HAVE BEEN 
CONSTITUTIONALLY PERMISSIBLE 
Although the conviction of Reid as an uncounseled Defendant 
may have been constitutionally permissible since no term of 
imprisonment was imposed, this fact did not relieve the trial Court 
of its responsibility to conduct a colloquy with the Defendant 
prior to the trial to ascertain whether Defendant understood the 
risks of self-representation and the consequences of his waiver of 
his constitutional right to assistance of counsel. 
Notwithstanding Plaintiff's reliance on the holding in Scott 
vs. Illinois, 440 U.S. 367, 99 S. Ct. 1158, 59 L.ed. 2d 383 (1979) 
and other related cases which reaffirm the long standing principle 
of a Defendant's right to counsel in a criminal case these 
authorities do not support or even suggest that simply because a 
conviction of an uncounseled Defendant is constitutionally 
permissible the trial Court is relieved from conducting a colloquy 
prior to trial to determine whether Defendant has knowingly and 
intelligently chosen self-representation. While admittedly a 
Defendant may be tried and convicted without the assistance of 
counsel so long as no jail sentence is imposed, the trial Court 
must still conduct a colloquy to determine whether Defendant's 
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choice of self-representation is done knowingly and intelligently. 
POINT II 
THE TRIAL COURT'S FAILURE TO CONDUCT A COLLOQUY WITH 
THE DEFENDANT REGARDING HIS WAIVER OF HIS CONSTITUTIONAL 
RIGHT TO COUNSEL CONSTITUTED PLAIN ERROR WHICH AFFECTED 
THE SUBSTANTIAL RIGHTS OF THE DEFENDANT 
In State vs. Brown, 835 P.2d 851 our Supreme Court held: 
"Rule 103(d) of the Utah Rules of 
Evidence provides that this court may 
take notice of "plain error" that affects 
the "substantial rights" of a party even 
though the error was not brought to the 
attention of the Court." 
The Court went on in the Brown decision to describe the two 
requirements for finding "plain error". First, the Court stated, 
such error must have been obvious to the trial Court and secondly, 
the error must be harmful in that it affects the substantial rights 
of the accused. 
As to the facts at hand we note that the omission by the trial 
Court to conduct a colloquy was obvious since the decision in State 
vs. Bakalov, 849 P.2d 629 (Utah App. 1993) and State vs. Bakalov, 
862 P.2d 1354 (Utah 1993) were both rendered in 1993. Secondly, the 
failure of the trial Court to conduct a colloquy certainly affected 
substantial rights of the Defendant in that Defendant was 
potentially denied his constitutional right to assistance of 
counsel, an eminently fundamental right to a criminal Defendant. 
Plaintiff contends that there was no "plain error" on the part 
of the trial Court since the Court could have reasonably relied 
upon the Scott id. and Salt Lake City vs. Grotespas, 906 P.2d 890 
(Utah 1995), decisions which excused the Court from appointing 
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counsel where no jail sentence was imposed. This reasoning is 
nothing more than mere conjecture and unsupported by the record and 
therefore should not be considered by this Court. Nevertheless, 
the mere fact the record is silent on the issue of the Court's 
intentions with respect to sentencing suggests that the potential 
for the imposition of a jail sentence was a viable possibility at 
the commencement of the trial. 
Plaintiff further suggests that based upon the holding in 
State vs. Tenney, 913 P.2d 750, 754 (Utah App. 1996) a colloquy is 
not mandatory in criminal cases and therefore the trial Court's 
failure to conduct such a colloquy is not plain error. However a 
careful reading of the Tennev decision indicates that Plaintiff's 
interpretation of and application to these facts is erroneous. The 
Court in Tenney does not suggest that a colloquy is discretionary 
as Plaintiff would suggest but that the colloquy outlined by the 
Court in its decision is not mandatory. In Tenney at 753 and 754 
the Court outlines a suggested colloquy as follows: 
"whether defendant has studied law; 
defendant's experience at self-
representation; the charges and possible 
penalties faced; familiarity with, and 
the expectation of adherence to, 
procedural and evidentiary rules; a 
warning that the trial court will not 
direct or advise the defense; a 
recommendation against self-
representation; and whether the choice of 
self-representation is voluntary." 
The Court goes on to state: 
"this colloquy is not mandatory 
nonetheless, when employed by the Court 
it helps show that the revision to waive 
counsel was knowingly and voluntary." 
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This does not suggest that the Court has discretion in 
conducting a colloquy only that this suggested colloquy is not 
mandatory. 
Plaintiff further refers to an entry in the docket sheet which 
states: DEF DOES NOT WISH APPT COUNSEL (R. page 98). Again, this 
entry in no wise establishes whether the Court conducted a colloquy 
as required in Bakalov to determine whether Defendant's self-
representation was done intelligently and knowingly and whether 
Defendant understood the consequences of such waiver. To suggest 
that this entry satisfies the Bakalov mandate is a weak and 
woefully inadequate argument. 
Clearly the foregoing establishes that the trial Court's 
failure to conduct a colloquy is plain error and an issue which 
Defendant may raise for the first time on appeal. 
POINT III 
THE VERDICT RENDERED IN THIS MATTER IS AGAINST THE CLEAR WEIGHT 
OF EVIDENCE IN THAT THE IDENTIFICATION OF THE DEFENDANT IS VAGUE 
AND BASED UPON CONSISTENT TESTIMONY 
In response to Plaintiff's Point III Defendant would refer the 
Court to its argument in Point II of his original Brief. Upon 
examining the testimony it is clear that the evidence upon which 
the Court relied in convicting the Defendant was clearly 
insufficient even when viewing such evidence in a light most 
favorable to the verdict. 
Defendant further takes exception with the statement made in 
Plaintiff's Brief at Page 13 wherein Plaintiff alleges that the 
Defendant has failed to provide a complete transcript of the trial. 
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Defendant requested a transcript from the trial Court and 
transcript derived from the tape is the complete recording of the 
proceedings. 
CONCLUSION 
Based upon the foregoing Defendant/Appellant respectfully 
requests that the judgment of the trial Court be vacated and that 
this matter be remanded back to the trial Court for a new trial 
with instructions requiring the trial Court to conduct a colloquy 
with the Defendant as required by this Court and the Supreme Court 
in the Bakalov decision. 
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